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U S. Department of Justice
Executive O fice for Inmmgration Review
Board of Inmgration Appeals

In cases falling within the jurisdiction of the United States
Court of Appeals for the Nnth Crcuit, exclusion proceedings are
appropriate for aliens returning to the United States under a grant
of advance parole, with two exceptions. Those exceptions are
aliens with pending registry applications and those not
specifically informed by the I mm gration and Naturalization Service
that they ri sk being placed in exclusion proceedi ngs upon reentry.
Matter of Torres, 19 I1&N Dec. 371 (BI A 1986), nodified.

Pro se

El ena Kusky, Assistant District Counsel, for the Immgration and
Nat ural i zati on Service

Before: Board En Banc: SCHM DT, Chairman; VACCA, HEI LMAN, HOLMES,
HURW TZ, VILLACGELIU, FILPPU, COLE, MATHON, JONES, and
GRANT, Board Menbers. Concurring Opini on: GUENDELSBERGER,
Board Menber. Dissenting Opi ni on: ROSENBERG Board Menber.

VI LLAGELI U, Board Menber:

In an oral decision dated May 16, 1996, an Inmm gration Judge
granted the Immgration and Naturalization Service’'s notion to
term nate these deportation proceedi ngs agai nst the respondent. The
respondent has appeal ed that decision. In addition, the Service has
filed a motion to remand. The respondent’s appeal will be dism ssed
and the Service's notion will be denied.

VWi | e his original asyl umapplication was pending with the Servi ce,
the respondent departed from the United States under a grant of
advance parole. Upon his return, his application was deni ed and t he
respondent was placed in deportation proceedings. During the
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heari ng, however, the Service asserted that this was a m stake, as
t he respondent had not made an entry when paroled into the United
States and shoul d have been placed in exclusion proceedings. The
I mmi gration Judge agreed with the Service and granted its notion to
term nate the proceedi ngs.

On appeal, the respondent argues that the Imm gration Judge erred
in termnating the proceedings, as the case law on this issue
supports his right to adjudicate his asylum application in
deportati on proceedings.! In addition, the respondent contends that
termnation would result in prejudice to him because he would be
forced torelitigate matters al ready resolved prior to termnation.

Several cases have dealt with the i ssue of whether an alien who is
grant ed advance parole while an application for relief is pendingis
entitled to deportation or exclusion proceedings. For exanple, the
Board has held that an applicant for adjustnent of status who is
returning to the United States pursuant to a grant of advance parole
is properly placed in exclusion proceedings. See, e.qg., Mitter of
Torres, 19 I&N Dec. 371 (BI A 1986). However, as correctly pointed
out by the respondent, Matter of Torres does not apply to cases,
such as this one, arising in the Nnth Grcuit.? Rather, according
to the respondent, the United States Court of Appeals for the Ninth
Circuit, in contrast to Board precedent, has held that aliens who
reenter after a grant of advance parole retain the right to be heard
i n deportation proceedi ngs. See Navarro-Aispura v. INS 53 F.3d 233
(9th CGr. 1995); Patel v. Landon, 739 F.2d 1455 (9th Cr. 1984).

However, the Ninth Grcuit has recently distinguished the cases
relied upon by the respondent. See Barney v. Rogers, 83 F.3d 318
(9th Gr. 1996). |In Barney, the court upheld our decision to place
an alien, whose adjustnent application was pending, in exclusion
proceedings following a grant of advance parole. [d. at 321. In
that situation, the respondent was only entitled to exclusion
proceedings. 1d.; see also Landon v. Plasencia, 459 U S. 21 (1982);
Leng May Ma v. Barber, 357 U S. 185 (1958). The Ninth Grcuit
expl ai ned that “the advance parole gave Petitioner the right to

! The respondent’s brief on appeal incorporates by reference his
bri ef opposing term nation before the I mm gration Judge. Therefore,
his argunents are taken fromthe brief before the I mm grati on Judge.

2 1n addition, Matter of Torres held that its ruling does not apply
to cases arising in the Fourth Circuit. See Joshi v. District
Director, INS, 720 F.2d 799 (4th G r. 1983).
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return for the purpose of conpleting her Adjustnment Application; it
did not ‘freeze’ her status as an illegal overstay.” Barney V.
Rogers, supra, at 321. This conclusion is directly supported by
federal regul ati ons which were enacted by the Service in response to
the Ninth Circuit’s decision Patel v. Landon, supra, and the Fourth
Crcuit’s decision in Joshi v. District Director INS, 720 F.2d. 799
(4th Gr. 1983). See Navarro-Aispura v. INS supra, at 235. These
regul ations state as follows in pertinent part:

The departure of an applicant who is not under deportation
proceedi ngs shall be deemed an abandonment of his or her
application constituting grounds for termnation, unless
t he applicant was previously granted advance parol e by the
Servi ce for such absence, and was i nspected upon returning
tothe United States. |If the application of an individual
granted advance parole is subsequently denied, the
applicant will be subject to the exclusion provisions of
section 236 of the Act. No alien granted advance parole
and inspected upon return shall be entitled to a
deportation hearing.

8 CF.R 8245.2(a)(4)(ii) (1996) (enphasis added); see al so section
212(d)(5)(A) of the Immigration and Nationality Act, 8 US.C
§ 1182(d)(5)(A) (1994); 8 CF.R 8§ 212.5(b)(1996).

In its decision in Barney v. Rogers, supra, at 321, the N nth
Circuit noted that it had held differently in Navarro-Ai spura
because that case dealt with an application for registry. Unlike
adj ust ment applicants, applicants for registry were not specifically
gi ven notice on the advance parole formthat they woul d be subject
to excl usi on proceedi ngs upon reentry. 1d.; see also Authorization
for Parole of an Alien into the United States (Form 1-512).
According to the court, the registry applicant in Navarro-Ai spura
could reasonably assume that the warning given on a Form |-512
relating to adjustment applications, did not apply to himor her.
In contrast, the alien in Barney was given explicit warnings on her
advance parole form that she would be subject to exclusion
proceedi ngs upon return. Therefore, the Ninth Crcuit held that 8
C.F.R 8 245.2(a)(4)(ii) applies to adjustnent of status cases, but
not to registry cases. Barney v. Rogers, supra, at 321

Inlight of the Nnth Crcuit’s reasoning, we find that the federa
regul ati ons placing parolees in exclusion proceedings should be
applied to the case at hand. As shown by the Service during the
hearing, aliens with a grant of advance parole whose asylum
applications are pending are given the same warni ngs as those whose
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adj ust ment applications are pending. In other words, the respondent
was specifically warned that, upon denial of his asylumrequest, he
woul d be placed in exclusion proceedi ngs when he returned to the
United States.® The reasoni ng of Navarro-Ai spura therefore does not
apply to this case. W hereby nodify Matter of Torres, supra, in
accordance with the Ninth Crcuit’s holding in Barney v. Rogers,
supra. Therefore, wth regard to cases falling within the
jurisdiction of the N nth Grcuit, exclusion proceedings are
appropriate for aliens returning to the United States under a grant
of advance parole. The exceptionto this rule, however, is in cases
dealing with registry applications or, simlarly, where an alien has
not been specifically informed by the Service that he or she risks
bei ng placed in exclusion proceedi ngs upon reentry.*

In addition, we find no prejudice to the respondent by term nating
his deportation proceedings. Unlike sone fornms of relief, asylum
can be pursued in both deportation and exclusion proceedi ngs. The
respondent will not be foreclosed fromapplying for the sane relief
in exclusion proceedings.?® Furthernore, wth regard to the

8 During the hearing, the Service could not produce a copy of the
respondent’s Form |-512. It introduced instead a copy nornally
i ssued to an asylum applicant, which, it contended, had been issued
to the respondent. In its nmotion to remand, however, the Service
stated that, giventime, it was able to find the respondent’s [-512,

and it attached a copy thereto. In light of our decision wth
regard to the respondent’s appeal, and because this issue was not

raised by the respondent on appeal, we decline to address this
i ssue. Therefore, the Service's notion to remand will be denied.

4 W note, however, that this distinction is not applicable in cases
controlled by recent immigration |egislation. See section
101(a)(13) of the Act, 8 U.S.C. § 1101(a)(13)(Supp. Il 1996); see
also Immgration Reform and I mm grant Responsibility Act of 1996,
Division C of Pub. L. No. 104-208, § 309(c)(1)(B), 110 Stat. 3009-

546, 3009-625.

5> Moreover, we note that the respondent was not eligible for
suspension of deportation, as he entered the United States on
January 14, 1991, and did not have the required 7 years’ continuous
physi cal presence on May 16, 1996, the date of the hearing. See
section 244(a) of the Act, 8 U S.C. 8§ 1254(a) (1994). In addition
t he respondent was not an applicant for legalizationwith aright to
depart and return to deportation proceedings whose authorized
(continued...)
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respondent’s argunent that he would be forced to relitigate certain
i ssues al ready deci ded in the deportation proceedi ngs, we find that,
ot her than the i ssue of whether to term nate, no other issues caused
any real litigation. The respondent essentially conceded
deportability, and no evi dence had yet been presented regarding his
claim of persecution for purposes of applying for asylum
Accordingly, we are unable to conclude that the respondent would
suffer hardship or prejudice by being forced to pursue his claimin
excl usi on proceedi ngs.

Based on the foregoing, we find that the I mm grati on Judge properly
term nated deportation proceedings. The respondent has failed to
establish that he has a right to pursue his claimin deportation
proceedi ngs or that such a result would prejudice his claim

ORDER:  The respondent’s appeal is dism ssed.

FURTHER ORDER: The I mmi grati on and Naturalization Service' s notion
to remand is denied.

Vi ce Chai rman Mary Maguire Dunne and Board Menber Lori L. Scial abba
did not participate in the decision in this case.

CONCURRI NG OPI NI ON: John W Guendel sberger, Board Menber

| respectfully concur

I concur in the result reached by the majority opinion in this
case. The respondent failed to denonstrate that the notice provided
at the tine he was granted advance parol e was i nadequate to inform
him that he would be placed in exclusion proceedings should his
asylum cl ai m before the Inmgration and Naturalization Service be
denied. Therefore, unlike in Matter of GA-C, Interim Decision
3354 (Bl A 1998), the decision of the United States Court of Appeals

5(...continued)

departure under advance parole is deemed a brief, casual, and
i nnocent absence. See 8 CF.R 8§ 245a.2(1)(2) (1997); see also 8
C.F.R § 245a.1(g) (1997).



I nteri mDeci si on #3355

for the Ninth Grcuit in Navarro-Aispura v. INS, 53 F.3d 233 (9th
Cr. 1995), is not determnative of the outcone of this case.

DI SSENTI NG OPINION:  Lory D. Rosenberg, Board Menber

| respectfully dissent.

| dissent for the reasons set forth in my separate dissenting
opinion in Matter of GA-GC, InterimDecision 3354 (BIA 1998). As
the reasoning and authority in my dissent in that case illustrates,
by ignoring the relevant and controlling law of the United States
Supreme Court and the United States Court of Appeals for the Ninth
Circuit, the mpjority msses the point. See, e.qg., Mendoza v. INS
16 F.3d 335 (9th Cir. 1994) (citing Fleuti v. Rosenberg, 374 U S
449 (1963)); see al so Espinoza-Gutierrez v. Smth, 94 F. 3d 1270 (9th
Cr. 1996); Castrejon-Garcia v. INS, 60 F.3d 1359 (9th Cr. 1995);
Navarro-Aispura v. INS, 53 F.3d 233 (9th Cr. 1995); Patel v.
Landon, 739 F.2d 1455 (9th Cir. 1984) (discussing Landon V.
Pl asencia, 459 U S. 21( 1982), and Joshi v. District Director, INS
720 F.2d 799 (4th Cr. 1983)).

It is not adequate to conclude, as the mpjority does here, that
term nating the respondent’s deportation proceedings will cause him
no prejudice. The fact that the respondent can seek asylumin an
excl usion proceeding is not dispositive of that issue.® Wat is at
stake is not nerely the question of the forum in which the
respondent’s asylum application wll be adjudicated, but the
respondent’s access to a variety of procedures and substantive forns

5 | note that, although not protected by statute, as is the
respondent’s opportunity to apply for suspension of deportation
followi ng a brief, casual, and i nnocent departure, an opportunity to
apply for or be granted voluntary departure under section 244(e) of
the Immgration and Nationality Act, 8 US.C § 1254(e) (1994) -- an
alternative to forced expul sion that nm ght be nost significant to an
i ndividual in fear of persecution in his honel and shoul d asyl um be
denied -- would be available to the respondent in a deportation
proceeding, a matter conpletely ignored by the majority.
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of relief unavail able in an exclusion proceeding. The Ninth Circuit
has stated repeatedly, “[I]t is clear that deportation proceedi ngs
af ford substantial procedural advantages not present in exclusion
proceedings.” Patel v. lLandon, supra, at 1457; see also Navarro-
Aispura v. INS, supra, at 235.

In addition, | differ with the suggestion of the majority that the
applicant in this case is conclusively ineligible for suspension of
deportation under former section 244 of the Immgration and
Nationality Act, 8 U S.C. § 1254 (1994). As | noted in Matter of
GA-C, supra, former section 244(b)(2) of the Act, governing one
aspect of eligibility for suspension of deportation, provides, in
pertinent part, that “[a]n alien shall not be considered to have

failed to maintai n continuous physical presence . . . if the absence
. was brief, casual, and innocent and did not neaningfully
interrupt the continuous physical presence.” (Enphasi s added.)

Logically, the applicability of this section nust extend to an
alien, such as the respondent, whose travel occurred during the tine
he was residing in the United States, but before he had accrued 7
years of continuous physical presence. The respondent presently has
7 years of continuous physical presence “i medi ately precedi ng” the
ti me he m ght seek suspension, and his eligibility for suspensi on of
deportati on under forner section 244(a) remains to be determned in
light of recent amendnents to the statute that have yet to be
const rued.

| read Barney v. Rogers, 83 F.3d 318 (9th G r. 1996), involving a
claimof the right to deportation proceedings after a departure and
return to pursue an adjustnment of status application, as a narrow
decision that is limted to its own facts. Furthernore, the
decisions of the Ninth Grcuit have held uniformy in cases simlar
to this one, that the fact that “advance parole” was used as the
mechani smfor the applicant’s departure and return does not nandate
any particular treatnent of the applicant on his return if it would
conprom se his access to statutorily available benefits that woul d
be available to himbut for his having traveled briefly for a casua
and i nnocent purpose. See Sharma v. Reno, 902 F. Supp. 1130, 1137
n.8 (N.D. Cal. 1995).

Despite the majority’s sweeping rejection of the law of the Ninth
Circuit, the mjority’ s rule, incorporating the holding of the Ninth
Crcuit in Barney v. Rogers, supra, is in fact the exception. See
Matter of S O S, Interim Decision 3355, at 4 (BIA 1998). The
majority itself recognizes that an exception exists for registry
applications and cases in which the alien has not been properly
i nfornmed and notified that exclusion proceedi ngs could foll ow his or
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her return using an advance parole docunent. Simlarly, according
to relevant statutory provisions, |egalization and suspension
applicants to whom the provisions of the former statute still may
apply, and whose departures are found to have been brief, casual

and i nnocent, are not subject to exclusion proceedings. Mendoza v.

I NS, supra.

The respondent may be eligible for the benefit of just such an
“exception” to the mpjority’s new “rule,” for purposes of
establishing eligibility for suspension of deportation. Although
the respondent is not a pernmanent resident, the indicia of intent
with respect to his travel, developed in Fleuti v. Rosenberg, supra,
and Landon v. Plasencia, supra, would apply equally to him for
purposes of characterizing his departure in relation to his
eligibility for suspension of deportation. Although not addressed
by the majority, it is possible that, as | concluded in Matter of
GA-C, supra, the circunstances of this case are such that the
respondent shoul d be protected fromthe uni ntended consequences of
his having travel ed as he did.




